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L INTRODUCTION

Petitioners are 31 plaintiffs who at the end of fact discovery stipulated to, or
moved for, voluntary dismissal of some or all of their claims with prejudice. Yet absent
intervention from this Court, all 31 of them will be subject to interrogation by the
District Court’s designee, no later than June 30, 2015, about why they agreed to dismiss
their claims. These sua sponte interrogations are without precedent or any basis in law
or fact, will impinge on opinion work product and attorney-client communications, and
have been constructed without adequate protections for that information. The District
Court has exceeded its jurisdiction, and Petitioners have been forced to seek relief from
this Court now because all of the damage will be done before the District Court issues
any final order that Petitioners could appeal as of right.

The voluntary dismissals at issue have not drawn any objection from any party in
this case, and no party has claimed that the dismissals would harm them in any way. It
is clear that the District Court has no jurisdiction to investigate stipulated dismissals
under Rule 41(a)(1)(a)(ii), and that its authority of inquiry for dismissals under Rule
41(a)(2) is strictly limited and does not allow for this sua sponte investigation.

Yet the District Court’s designee has made clear that he intends to interrogate all
31 Petitioners on topics that include each Petitioner’s understanding of their claims, and
what each Petitioner was thinking when they decided to dismiss their claims. In
addition, the District Court’s designee has made it clear that he intends to rule on any
objections to questions that he asks, and that he will also allow defense counsel to
participate and ask questions.

The District Court and its designee cannot demand testimony about opinion
work product or communications protected by the attorney-client privilege, and the fact
that they have appointed themselves as both investigators and judges in these
interrogations is a violation of Petitioners’ due process rights.

Petitioners have made every possible request to the District Court and its
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designee to abandon, or at least reasonably restrict, the ordered interrogations. The
District Court and its designee have refused. Petitioners therefore ask this Court to

terminate the interrogations and direct the entry of the voluntary dismissals.

II. JURISDICTIONAL STATEMENT

This Court has jurisdiction under the All Writs Act, 28 U.S.C. § 1651(a).
III. STATEMENT OF THE ISSUES

L. When a plaintiff submits a voluntary, stipulated dismissal of her claims
pursuant to FED. R. CIv. P. 41(a)(1)(A)(ii), does a district court lack jurisdiction to sua
sponte order a special master to interrogate the plaintiff about why the plaintiff entered
into the dismissal?

2. When a plaintiff moves for voluntary dismissal for some or all claims
pursuant to FED. R. CIv. P. 41(a)(2), with prejudice, and no party objects to the
dismissal, is it an abuse of discretion and an act in excess of jurisdiction for a district
court to refuse to grant the motion and sua sponte order a special master to interrogate
the plaintiff about why the plaintiff entered into the dismissal?

3. Is it improper, and a violation of due process, for a district court to sua
sponte order a special master to interrogate a plaintiff, under threat of contempt, on
topics that implicate opinion work product, and to appoint itself or the special master as
the entity to rule on any objections from counsel on work-product grounds?

4. Is it improper, and a violation of due process, for a district court to sua
sponte order a special master to interrogate a plaintiff, under threat of contempt, on
topics that implicate attorney-client communications, and to appoint itself or the special

master as the entity to rule on any objections from counsel due to that privilege?

IV. RELIEF SOUGHT

Petitioners seek a writ of mandamus directing the District Court to grant the

pending motions for voluntary dismissal and abandon its investigation of Petitioners’

006185.13 726755 V1

10 of 297



Case: 15-2245 Document: 003111967220 Page: 11  Date Filed: 05/19/2015

stipulations for voluntary dismissal and unopposed motions for voluntary dismissal.

V. STATEMENT OF RELATED CASES AND PROCEEDINGS

There is a tangentially related appeal currently pending before the Court: Debra
Johnson v. GlaxoSmithKline LLC, et al., No. 15-2086. That appeal concerns the merits
of the District Court’s summary judgment order in that individual case. The case
involves the same District Court and the same counsel, but the Plaintiff/Appellant in
that case is not subject to the orders at issue in this petition.

VI. STATEMENT OF CASE AND FACTUAL BACKGROUND

A. Petitioners Have Alleged Defendants Manufactured or Distributed
Thalidomide, Which Caused Petitioners’ Birth Defects.

All of the Petitioners are plaintiffs who suffer from congenital birth defects and
the lifelong consequences of those defects. All of the petitioners have alleged that their
birth defects were caused by thalidomide ingested by their mothers in the 1950s or
1960s, and have further alleged that they were unable to trace their defects to the drug
until recent years. See, e.g., Dkt. No. 1-1' (Glenda Johnson, et. al. v. SmithKline
Beecham Corp., et. al., complaint; roughly representative of all complaints).

The Defendants in this case are: Griinenthal GmbH (“Griinenthal”), which
manufactured thalidomide during the relevant time period; GlaxoSmithKline LLC and
GlaxoSmithKline Holdings (Americas) Inc. (“GSK”), whose predecessor was the initial
distributor of the drug in the U.S.; and Sanofi-Aventis U.S. LLC (“Sanofi”’), whose
predecessor distributed the drug in the U.S. during a later time period. See id.

' “Dkt. No.” refers to a docket entry in the case of Glenda Johnson, et. al. v.
SmithKline Beecham Corp., et. al., No. 2:11-cv-5782. The District Court has
consolidated these cases for pretrial purposes, and has filed all relevant orders into the
consolidated action.
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B.  The District Court Has Granted Two Summary Judgment Rulings
Which Indicate It Will Rule Similarly Against All Petitioners.

Since all of the Petitioners were born in the 1950s and 1960s, a key issue for
each Petitioner’s claims is the statute of limitations. Petitioners believe the statute was
tolled, but the District Court has already granted summary judgment on grounds that
indicate the District Court will rule similarly against all Petitioners.

On October 16, 2014, the District Court ruled that Petitioner Edmund Andre’s
claims were time-barred. Dkt. No. 371. Petitioner Andre’s primary argument on the
statute of limitations was that he could not have proven until less than two years before
he filed suit that his injuries were caused by thalidomide because until recently, experts
in the field did not believe thalidomide could cause Mr. Andre’s particular defects. See
id. at pp. 12-13. Mr. Andre argued alternatively that the statute was tolled by
Defendants’ fraudulent concealment. See id. at pp. 18-20. The District Court ruled that
both these arguments were incorrect, and that the opinion of Petitioners’ expert (which
was not opposed by any other expert) was unreliable.”

The District Court has also granted summary judgment against Debra Johnson,
who is not a Petitioner here. Dkt. No. 487. The undisputed evidence in Mrs. Johnson’s
case is that she never suspected, until less than a year before she filed suit, that
thalidomide could have caused her birth defects. She had never heard of the drug, there
is no notation of the drug in her childhood medical records, and her mother had never
told Ms. Johnson that she took a drug while pregnant until her mother’s 80th birthday
party. The District Court ruled that Ms. Johnson failed to exercise reasonable diligence
in attempting to determine what caused her defects. Id. at pp. 13-14. The District Court

? This case is not on appeal before this Court because the District Court has refused
to grant a final judgment under FED. R. CIv. P. 54(b) until Mr. Andre undergoes an
investigation into why he dismissed one of his claims. Dkt. No. 497. Petitioners wish
to be clear: Mr. Andre has been ordered to undergo an investigation about dismissal of
a claim even though the District Court granted summary judgment on that claim.

006185.13 729755 V1
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refused to credit expert opinion regarding the evolution of science on thalidomide-
induced injuries, even though Defendants presented no contrary expert evidence, and
rejected Mrs. Johnson’s theory of fraudulent concealment. /d. at pp. 14-19°

The claims and arguments of each Petitioner share similarities with those of
Mr. Andre and Mrs. Johnson, and will involve extremely similar arguments on the
statute of limitations. While Petitioners believe that the District Court erred in its
summary-judgment rulings, the clear implication of the Andre and Johnson rulings is
that the District Court does not believe any of Petitioners’ claims are timely. Yet as
described below, the District Court has ordered an investigation into why Petitioners

have voluntarily dismissed some of those same claims.

C. As Fact Discovery Came to a Close, Some Petitioners Dismissed Their
Cases Entirely, and Others Dismissed Some of Their Claims.

The parties engaged in extensive factual discovery, and the cutoft for fact
discovery was set as November 30, 2014. Dkt. No. 270. As that cutoff neared and
eventually passed, and as the District Court issued the Andre ruling discussed above,
some Petitioners voluntarily dismissed all of their claims, and some Petitioners
voluntarily dismissed their claims against only one Defendant, GSK. The specific
circumstances for each of the Petitioners are discussed below.

1. Petitioner Alexander stipulated to dismissal of all of her claims
against all Defendants following the close of discovery, but the
District Court has refused to recognize the dismissal.

Following the close of discovery, Petitioner Rebecca Alexander requested that
her counsel dismiss all of her claims against all Defendants. Dkt. Nos. 468 and 480-1.
On February 19, 2015, Petitioner Alexander entered a dismissal to which all parties to
her complaint stipulated pursuant to FED. R. CIv. P. 41(a)(1)(A)(ii), although GSK and
Griinenthal reserved their rights to seek fees and costs. See Dkt. No. 468.

3 This decision is now on appeal to this Court.
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On February 24, 2015, the District Court indicated it would require an inquiry
into whether Alexander voluntarily entered into this agreement. Dkt. No. 471.
Petitioners objected by indicating that Alexander had requested the dismissal, that the
District Court had no jurisdiction, and that the inquiry would infringe on protected
communications. Dkt. No. 480. However, the District Court refused to abandon its
investigation. Dkt. No. 485. The details of the investigation are described in § VI.D.

2. Petitioners Anderson, Mann, and Manning filed an unopposed
motion to dismiss against all Defendants as a part of a court-ordered
process, but the District Court has refused to grant the motion.

Petitioners Anderson, Mann, and Manning moved to dismiss all of their claims
against all Defendants pursuant to a court-ordered process under which Petitioners’
counsel were ordered to review the related thalidomide cases and dismiss them as
appropriate. Dkt. No. 268. Petitioners’ counsel complied with that order, and as a
result of their review and consultation with their clients, a number of cases were
dismissed, and the District Court honored most of those dismissals. See, e.g., Dkt. Nos.
284, 285, 305, 325, 326, 327, 328, 332, 362, and 374. Anderson, Mann, and Manning
sought dismissal pursuant to this same court-ordered process. See Dkt. No. 451-1.

On January 5, 2015, Petitioners Anderson, Mann, and Manning moved to
dismiss their claims under FED. R. CIv. P. 41(a)(2). Dkt. No. 440. This was not a
stipulation because one plaintiff who shared a complaint with Anderson, Mann, and
Manning was unrepresented by counsel, and did not respond to a request to stipulate.
See id. However, every Defendant joined the motion for voluntary dismissal, see id.,
and no party has objected to the dismissal or claimed that it would harm them.

Yet on January 6, 2015, the District Court indicated that it would require an
inquiry into whether Petitioners Anderson, Mann, and Manning had voluntarily entered
into this agreement. Dkt. No. 472. Petitioners objected by indicating that these
dismissals were pursuant to the court-ordered review process, that Rule 41 did not

allow the District Court to perform its inquiry, and that the inquiry would infringe on
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protected communications. Dkt. No. 451. The District Court refused to abandon its
investigation. Dkt. No. 472. The details of the investigation are described in § VL.D.

3. The other 27 Petitioners filed an unopposed motion to dismiss against
Defendant GSK near the end of discovery, but the District Court has
refused to grant the motion.

All of the other Petitioners filed an unopposed motion for voluntary dismissal of
only their claims against GSK, while they continued to pursue their other claims.*
These Petitioners filed their motion to dismiss against GSK on November 14, 2014,
roughly two weeks before the discovery cutoff of November 30, 2014. Dkt. No. 409.

The motion was also filed approximately one month after the District Court
granted summary judgment on October 16, 2015, in favor of all Defendants against
Petitioner Andre. Dkt. No. 371. That order, as explained above in § VI.B,
foreshadowed how the District Court will likely rule on all Petitioners’ claims.

At the time, there were six more summary judgment motions pending before the
District Court that raised similar issues, and Defendants were prepared to file more.
Petitioners requested that the District Court stay the cases pending a ruling on the other
summary judgment motions, so that the parties could review the District Court’s rulings
on all pending motions before deciding the best course of action to take with the
remaining cases. Dkt. No. 388. The District Court denied that request. Dkt. No. 389.°

Following the order in Andre, and in light of all discovery in the case, 28 of the

Petitioners decided to dismiss their claims against GSK, with both sides agreeing to

* Petitioner Rebecca Alexander was part of this motion for voluntary dismissal of
her claim against GSK, but she later filed a stipulated dismissal of all of her claims.

> Plaintiffs also requested a stay of summary judgment briefing in December 2014,
since the District Court had received yet more motions for summary judgment and had
not ruled on the earlier motions. Dkt. No. 423. The District Court immediately denied
the motion. Dkt. No. 424. Defendants kept filing motions, and Plaintiffs kept
responding, until the District Court ultimately entered a de facto stay by denying all of
the summary judgment motions (except one) without reaching the merits, and
indicating Defendants could refile them later. Dkt. No. 474.
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bear all fees and costs. As part of the agreement, Petitioners agreed to drop their
pending motions for sanctions against GSK, and GSK agreed to drop their pending
motions for sanctions and not to file any additional motions. See Dkt. No. 394.
Petitioners who entered into this agreement continued to pursue their claims against
other Defendants.

Petitioners who were parties to this agreement moved to dismiss their claims
against GSK under FED. R. C1v. P. 41(a)(2). Dkt. No. 409. No party opposed this
motion or claimed that the voluntary dismissal of the claims would harm or prejudice
them. Yet even before Petitioners were able to file their motion, the District Court
indicated it would direct an investigation into the circumstances under which Petitioners
had agreed to dismiss their claims against GSK. Dkt. No. 396. In response, GSK and
Petitioners demonstrated that the District Court’s order was based on a misunderstand-
ing of the facts, and Petitioners further explained that any such inquiry was improper
and would infringe on protected communications. Dkt. Nos. 397, 400. Petitioners also
submitted the sworn declaration of counsel, which made plain that all Petitioners were
aware of the terms of the agreement with GSK and had consented. Dkt. No. 400-1.
However, the District Court directed an investigation into whether Petitioners
knowingly, intelligently, and voluntarily agreed to the GSK dismissals. Dkt. No. 420.
The details of the investigation are described in § VI.D, below.

D. The District Court Has Refused to Recognize or Grant Any Dismissals
Until Its Designee Interrogates 31 Petitioners About Those Dismissals.

1. The District Court has appointed the Special Master to investigate all
dismissals that followed the Andresummary judgment order.

On June 27, 2014, the District Court appointed William D. Hangley, a
Philadelphia attorney in private practice, to act as a discovery master in the consolidated
thalidomide cases, with the parties sharing the cost of his appointment (Mr. Hangley is
referred to throughout this petition as “the Special Master”). Dkt. No. 256. The District

Court has since repeatedly expanded the scope of his appointment to include an
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investigation into the dismissals. See, e.g., Dkt. Nos. 420, 472, 485.

2. The Special Master has ordered interrogations of all 31 Petitioners
about areas of opinion work product and attorney-client privilege.

On May 6, 2015, the Special Master ordered Petitioner’s counsel to propose a
schedule under which all 31 Petitioners would be produced for interviews to take place
no later than June 30, 2015. Dkt. No. 498. On May 8, 2015, in response to Petitioner’s
request for details about the ordered process, Dkt. No. 499, the Special Master ordered

that the interrogations will have the following characteristics:

e Counsel for all parties will be allowed to participate in these phone calls
and ask questions of the plaintiffs.

e The Special Master will interrogate the plaintiffs on the following:

o Their understandings of their claims.

o Their understanding of the consequences of dropping their claims.

o The facts and circumstances that Petitioners took into account in
deciding to drop their claims.

e Objections will be resolved by the Special Master but may in some
instances be referred to the District Court.
Dkt. No. 501. The Special Master will not restrict himself to specific questions. /d.

3. No party to this litigation has requested, or supported, the ordered
interrogations.

The Special Master has ordered these interrogations even though not a single
party to this litigation has requested an investigation or even indicated support for the
investigation. Petitioners have objected, on numerous occasions, to the Special Master
and the District Court. See, e.g., Dkt. Nos. 400, 451, 480, 499, 502. Defendant GSK
believes that no investigation is necessary. Dkt. Nos. 450, 503. The other Defendants,
Griinenthal and Sanofi, have stated that “justice is served by a process that permits the
prompt dismissal of claims against all Defendants.” Dkt. No. 452. And no plaintiff has

supported the interrogations.
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4. The Special Master has refused numerous attempts at compromise,
and has refused to stay the interrogations.

In addition to ordering interviews sua sponte, the Special Master and the District
Court have rejected offered compromises which would make it clear that Petitioners
were aware of the terms of the dismissals, but also avoid unnecessary interrogations that
will involve questions infringing on opinion work product and attorney-client commu-
nications. For example, both Petitioners and GSK suggested that Petitioners provide
sworn declarations that do not disclose protected information yet made clear that they
understood the terms of the dismissals. Dkt. Nos. 450, 451. Petitioners also suggested
questions to which the Special Master could limit himself, which would not risk the
disclosure of protected information. Dkt. No. 499. The Special Master refused,
without explanation.’ Dkt. No. 501.

The Special Master refused to stay the interrogations pending resolution of
objections or this petition. Dkt. No. 500. Petitioners also requested that the District
Court stay the interrogations pending resolution of objections or this petition, Dkt. Nos.
502, 504, but the District Court has not responded to that request or ruled on
Petitioners’ objections, despite the impending deadlines set by the Special Master.

5. The District Court has not responded to numerous requests to stay
the interrogations pending resolution of objections or this petition.

Petitioners filed objections to the Special Master’s orders with the District Court
on May 11, 2015, in which they requested a stay of those orders pending resolution of
those objections and any petition to this Court. Dkt. No. 502. Petitioners requested
another stay on May 15, 2015, and indicated that absent a ruling they would have to file
this petition. Dkt. No. 504. The District Court has not responded in any way.

® To be clear, Petitioners offered these alternative methods as a way to avoid having
to file this petition. Petitioners do not, however, believe that any further inquiry is
appropriate, and seek a writ ordering the voluntary dismissals.

-10-
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Vii. SUMMARY OF ARGUMENT

The actions of the District Court and the Special Master are in excess of their
jurisdiction and discretion under FED. R. CIv. P. 41, and they have made clear that they
intend to interrogate all of the Petitioners no later than June 30, 2015, on topics which
directly implicate opinion work product and attorney-client communications. These
actions are unprecedented, without basis in law or fact, and the interrogations will
violate due process because the District Court and the Special Master are acting as both
investigator and judge. Mandamus is the proper method of addressing the District
Court’s actions, given that absent intervention from this Court, the interrogations and
compelled disclosures of protected information will happen well before the District

Court enters an appealable order.

VIII. ARGUMENT

A.  The District Court’s Extraordinary Course of Action Satisfies the
Criteria for a Writ of Mandamus.

There is no doubt that mandamus is an extraordinary remedy, which is rarely
invoked. Petitioners do not seek it lightly, and have only filed this petition after
exhausting all alternative avenues with the District Court and the Special Master. But
there are cases when “the issuance of the writ is the ‘obvious’ remedy.” See In re
Chambers Dev. Co., Inc., 148 F.3d 214, 224 (3d Cir. 1998). This is such a case.

A writ of mandamus is appropriate when a petitioner demonstrates (1) he has no
other adequate means to attain the requested relief, and (2) his right to writ is clear and
indisputable. See, e.g., id. at 223 (quoting Hahnemann Univ. Hosp. v. Edgar, 74 F.3d
456, 462 (3d Cir. 1996)). Both elements are met here.

First, Petitioners have no other adequate means to attain review of the Special
Master’s plan to interrogate Petitioners about matters that directly implicate the
attorney-client privilege and opinion work product. Ifthis Court does not intervene, all

31 Petitioners will have undergone questioning no later than June 30, 2015. The

-11-
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District Court will have exceeded its jurisdiction, the Petitioners will have spoken on
the record and in front of defense counsel about the most sensitive areas of
communication a client could have with her counsel, and Petitioners will likely have
been compelled to disclose protected information. Any review after the fact, once
Petitioners were able to secure an order appealable as a matter of right, would be
meaningless. The interrogations, conducted without any jurisdiction, would be beyond
meaningful review.

This Court has repeatedly found that petitions for writs of mandamus are
appropriate where a court’s order implicates work product or attorney-client
communications because:

[w]hen a district court orders production of information over

a litigant’s claim of a privilege not to disclose, appeal after a

final decision is an inadequate remedy.
Bogosian v. Gulf Oil Corp., 738 F.2d 587, 591 (3d Cir. 1984).” The same is true here,
where the Special Master has made clear that he intends to ask questions about
protected areas, and rule on any objections to his questions. While the District Court
and the Special Master have not yet specifically ordered any Petitioner to testify about
protected information, the topics for interrogation (and the refusal to limit the inquiry to

non-privileged questions) guarantee that Petitioners will be compelled to at least

" See also, e.g., Mohawk Indus. v. Carpenter, 558 U.S. 100, 111 (2009) (orders
implicating attorney-client privilege are appropriate subject for writ of mandamus),
Rhone-Poulenc Rorer Inc. v. Home Indem. Co., 32 F.3d 851, 861 (3d Cir. 1994) (work
product and attorney-client; “We find that the petitioners have no other adequate means
to attain relief from the district court’s order that compels the disclosure of privileged

information and work product”); Haines v. Liggett Group, Inc.,975 F.2d 81, 89 (3d Cir.

1992) (attorney-client privilege; “[u]nless this Court issues a writ of mandamus now, it
will be too late: the [information] will be released and it will be impossible to rectify
the harm”™); Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d 1414 (3d
Cir. 1991) (work product and attorney-client); Sporck v. Peil, 759 F.2d 312 (3d Cir.
1985) (work product).
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indirectly reveal what their attorneys have told them about their claims and the basis for
those claims. And Petitioners cannot wait to see what questions are asked, and what
they are ordered to answer over objection — by then, it will be too late.

In addition, a writ of mandamus is appropriate when necessary ‘“to confine an
inferior court to a lawful exercise of its prescribed jurisdiction....”” In re Chambers,
148 F.3d at 223 (quoting Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978)).

Thus, Circuit Courts issue writs of mandamus when district courts refuse to recognize a
stipulated dismissal, and when they refuse to grant an unopposed motion for voluntary
dismissal with prejudice. See, e.g., In re Wolf, 842 F.2d 464, 465-66 (D.C. Cir. 1988);
Gardiner v. A.H. Robins Co., 747 F.2d 1180, 1189-90 (8th Cir. 1964); In re IBM Corp.,
687 F.2d 591, 603-04 (2d Cir. 1982); Smoot v. Fox, 340 F. 2d 301, 303 (8th Cir. 1984).
If Petitioners cannot obtain review now, the issue will evade effective review because
all possible benefits of dismissal will evaporate before a final order issues.

Petitioners have no other means available for review of the orders of the District
Court and the Special Master. And, as set forth below, they are clearly entitled to relief

under the law. The Court should issue a writ of mandamus.

B. The District Court Has Exceeded Its Jurisdiction under Rule 41(a).

The District Court has exceeded its jurisdiction simply by ordering any
investigation into Petitioners’ voluntary dismissals. All of the dismissals were by
agreement between Petitioners and Defendants, thus it is improper for the District Court
to investigate the terms of those agreements, and why Petitioners entered into them. As
this Court has unequivocally stated, federal courts do not have

the authority ... to review and approve the settlement of
every case brought in the federal court system. There are
only certain designated types of suits, for instance consent
decrees, class actions, shareholder derivative suits, and
compromises of bankruptcy claims where settlement of the
suit requires court approval. Cf. United States v. City of
Miami, 614 F.2d 1322 (5th Cir. 1980), reh’g granted 625
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F.2d 1310, aff’d in part, vacated in part, 664 F.2d 435 (5th
Cir. 1981) (en banc): “In what can be termed ‘ordinary
litigation,” that is, lawsuits brought by one private party
against another private party that will not affect the rights of
any other persons, settlement of the dispute is solely in the
hands of the parties. If the parties can agree to terms, they
are free to settle the litigation at any time, and the court need
not and should not get involved.”

Caplan v. Fellheimer Eichen Braverman & Kaskey, 68 F.3d 828, 835 (3d Cir. 1995).8
Yet in this case the District Court has embarked upon a full investigation of, and
ordered sworn testimony about, the terms of the agreements that resulted in voluntary
dismissals. This is in direct contravention of FED. R. Civ. P.41(a).

1. The District Court ceased having any jurisdiction over Petitioner
Alexander once she filed her notice of stipulated dismissal.

It should be beyond dispute that the District Court has no jurisdiction to order an
interrogation of Petitioner Alexander, because she voluntarily dismissed her claims via
stipulation of all parties, pursuant to FED. R. CIv. P. 41(a)(1 (A Xii).

The text of the rule itself'is clear:

Subject to [rules not at issue here], the plaintiff may dismiss
an action without a court order by filing ... a stipulation of
dismissal signed by all parties who have appeared.

FED.R. C1v. P. 41(a)(1)(A)(ii) (emphasis added). Thus, the right to dismiss a case via

8 See also, e. g., Disabled in Action in Penn. v. SEPTA, 224 F R.D. 601, 607-08
(E.D. Pa. 2004) (refusing to scrutinize agreement between public entities in face of
allegations of collusion by another party); Forest Serv. Empls. for Envtl. Ethics v. U.S.
Forest Serv., 2009 WL 1324154, at *3 (W.D. Pa. May 12, 2009) (citation omitted)
(“the general rule of law ... is that settling parties retain the autonomy to fashion their
own settlement terms free from the interference of the Court and non-settling parties”
even where the settlement is allegedly illegal); U.S. v. Altman, 750 F.2d 684, 696 (8th
Cir. 1984) (“Courts not only frown on interference by trial judges in parties’ settlement
negotiations, but also renounce the practice of approving parties’ settlement
agreements.”).
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stipulation is an “unconditional right,” and “[a] court has no authority to disapprove or
place conditions on any such dismissal.” Republic of the Philippines v. Westinghouse
Elec. Corp.,43 F.3d 65, 81 n.21 (3d Cir. 1994).° Courts routinely hold that “a
plaintiff’s filing in the district court of a stipulation of dismissal signed by all parties
pursuant to Rule 41(a)(1)(ii) divests the court of its jurisdiction over a case, irrespective
of whether the district court approves the stipulation.” Gambale v. Deutsche Bank AG,
377 F.3d 133, 139 (2d Cir. 2004)."

Even the District Court has recognized in orders regarding Petitioners other than
Alexander that a stipulation of voluntary dismissal signed by all Defendants is
automatic even without court approval. Dkt. No. 420, p. 3. Yet the District Court has
stated that it is empowered to investigate whether Alexander voluntarily entered into the
agreement, citing three inapposite cases. See Dkt. No. 485. In one of those cases, the
court actually concluded that it had no jurisdiction to investigate a stipulated dismissal

that was not a consent decree. See U.S. v. Mercedes-Benz of N.A., Inc., 547 F. Supp.

? See also In re Bath & Kitchen Fixtures Antitrust Litig., 535 F.3d 161, 165 (3d
Cir. 2008) (“a filing under the Rule is a notice, not a motion. Its effect is automatic: the
defendant does not file a response, and no order of the district court is needed to end the
action.”); First Nat’l Bank v. Marine City, Inc., 411 F.2d 674, 677 (3d Cir. 1969) (quo-
ting 2B Barron Holtzoff, Federal Rules Practice and Procedure, § 911 (“[t]he entry of
such a stipulation of dismissal is effective automatically and does not require judicial
approval”)); Kabbaj v. Am. Sch. of Tangier, 445 F. App’x 541, 544 (3d Cir. 2011) (a
stipulated Rule 41 dismissal “is automatic; it does not require judicial approval”).

19 See also, e.g., Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 381-82
(1994) (when dismissal is by stipulation, federal courts have no jurisdiction); Marques
v. Fed. Reserve Bank, 286 F.3d 1014, 1018 (7th Cir. 2002) (“[A] judgment on the mer-
its that is entered after the plaintiff has filed a proper Rule 41(a)(1) notice of dismissal is
indeed void.”); Meinecke v. H & R Block, 66 F.3d 77, 82 (5th Cir. 1995) (voiding grant
of summary judgment after the parties stipulated under Rule 41(a)(1)(ii)); Hinsdale v.
Farmers Nat'l Bank & Trust Co., 823 F.2d 993, 995-96 (6th Cir. 1987) (dismissal pur-
suant to Rule 41(a)(1)(ii) “terminated the district court’s jurisdiction....”); In re Wolf,
842 F.2d at 466 (““[CJaselaw concerning stipulated dismissals under Rule 41(a)(1)(ii) is
clear that the entry of such a stipulation of dismissal is effective automatically ...."””).
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399, 400-01 (N.D. Cal. 1982). In the other cases, there was evidence presented
indicating that a particularly vulnerable plaintiff may not have agreed.'' But there is no
factual basis for an inquiry (as discussed further in § VIII.C, infra). In fact, counsel has
sworn that Alexander requested the dismissal. Dkt. No. 480-1.

The District Court lacks jurisdiction over Alexander. This Court should
therefore issue a writ ordering the District Court to honor her dismissal.

2. The District Court’s role in considering an unopposed motion for
voluntary dismissal is limited to determining whether the dismissal
would harm a defendant.

The District Court has also abused its discretion, and exceeded its jurisdiction, by
refusing to grant motions for voluntary dismissals with prejudice that are unopposed by
any party. As this Court has made unequivocally clear:

A ... liberal policy has been adopted in the voluntary
dismissal context. Rule 41 motions “should be allowed
unless defendant will suffer some prejudice other than the
mere prospect of a second lawsuit.” 5 J. Moore, Moore’s
Federal Practice  41.05[1], at 41-62 (1988).

Inre Paoli R.R. Yard PCB Litig., 916 F.2d 829, 863 (3d Cir. 2005)."

Thus, a court’s inquiry into whether to grant a Rule 41 motion for voluntary

" See Moeller v. Weber, 2012 WL 5289331, at *1-2 (D.S.D. Oct. 23, 2012) (dispute
between death row inmate’s various attorneys about whether he had agreed to drop his
habeas corpus petition and thereby be put to death); Green v. Nevers, 111 F.3d 1295,
1301 (6th Cir. 1997) (stipulated dismissal affecting rights of minor who was a
co-plaintiff was not signed by minor’s attorney).

1 See also, e.g., In re Innovative Comme 'n Corp., 567 F. App’x 109, 112 (3d Cir.
2014) (“We have held that generally, motions to dismiss pursuant to Rule 41 ... should
be granted liberally.”); Hayden v. Westfi